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prron tsion for generad promotional
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Fxveptas discussed abose, the Tinal
Pobiey does not Himit the amounts of
sirport revene that can be spent for all
permitted promotional marketing and
advertising activities. The FAA expecis
that expenditure of airport resenues for
these purposes would be reasonable in
relation to the aitport’s specitic
financial situation. Disproportionately
high expenditares fur these activities
may cause a review of the expenditures
on an .ad hoc basis o verify that all
expenditures actaally qualify as
legitimate airpott costs. Examples of
permissible and prohibited
expenditures are included in the Final
Policy itself.

b. Reimbursement of Past Contributions

The Proposed Policy permitted airport
revenue to be used to reimburse a
sponsor for past unreimbursed capital or
operating costs of the airport. The
Proposed Policy did not include a limit
on how far back in time a sponsor could
go to claim reimbursement. in
accordance with the law in effect at the
time. In addition, the Preamble noted
that the FAA had not to date permitted
a sponsor to claim reimbursement for
more than the principal amount actually
contributed to the airport. The FAA
requested comment on whether the FAA
should permit recoupment of interest or
an inflationary adjustment or whether,
in the case of contributed land,
recoupment should be based on current
land values.

Airport operators: ACI-NA/AAAE
and a number of individual airport
operators supported recoupment of
interest or inflation adjustment on
previous contributions or subsidies to
the airport.

Air carriers. The ATA objected to the
Proposed Policy and commented that
recoupment should be subject to a
number of requirements to prevent
abuses.

The Final Policy: After the proposed
policy was issued, Congress enacted
fegisfation to timit the ase of airport
tevenue for reimbursenient of past
contributions, and to i clabims for
perest on past contributions, 49 005 ©
58 4710/t A71071p). The Final
Policy incorpotates these statutory
procvisions Based o Congressional
btent exidenced by the Legistative
History of these provisions, anport
revenue iy he tsed o reimburse o
spotsor anhy lor contributions o
exprenditires for a claime made alter
Oletoher 11996 when the claim s
miacke soithin iy ears of dhe
conttibigtion o expereditng e In

addition, o sponsor noy s Laini interest

ondy frony the dare the FAN dotimines
that the spotsor is entitlod to
reimbusement, pursiant (o section
171 ph The FAN interprets these
statutory provisions to apply to
contithutivns ot expenditures made
hefore October 11996, o long as the
claim is made after that date

It an airport is unable to generate
sulticient funds 1o repay the airport
onner or operator within six years, the
Final Policy permits repayment over 4
tonger period, with interest, if the
contribution is stuctured and
documented as an interest bearing loan
to the airport when it is made. The
interest rate charged to the airport
should not exceed a rate that the
sponsor received for other investments
at the time of the contribution.

c. Donations of Airport Revenue to
Charitable;Community Service
Organizations

The Supplemental Proposed Policy
addressed the use of airport property for
public recreational purposes, and
addressed the use of airport funds to
support community activities and for
participation in community events. The
FAA proposed that the use of airport
revenue for such donations would not
be considered a cost of operating the
airport, unless the expenditure is
directly related to the operation of the
airport. For example, expenditures to
support participation in the airport’s
federally approved disadvantaged
business enterprise program would be
considered permissible as supporting a
use directly related to the operation of
the airport. In contrast. expenditures to
support a sponsor's participation in a
community parade would not be
considered to be directly related to the
operation of the airport.

Airport operators: ACI-NA/AAAE
contended that the expenditure of
airport revenue for community or
charitable purposes is appropriate and
should be recognized as legitimate.
Adrports, regardless of their sive. type,
and certification or lack thereof, ure
impostant members of their local
communities and, therefore, must be
able to maintain their prominent. highly
visible roles i theit tespective
commnunities. Afrports are regarded by
their communities a5 local business
enterprises and. consequently, are
expected to contribute to local non-
profit charitable concerns in the same
mannier as othier Jocal business
criterprises.

Individual airpore operastors penerally
sippotted the postion of ANCT NAL
N AATL although some iy idual
aperdtors acknos bedped that same
Himitation o the expendivmes may be

approptaite One saggested a de
rtnns standards another proposed o

safe harbor - hased onca percentage of
the atrport’s total badget Another urged
that airport oswners operators be
Alowed teeway o make conuibutions of
airport funds. in reasonable amaounts
and consistent with the local
circumstances, and (o use aitport
property for charitable purposes o the
sarie basis.

Other airport operators commented
that the Final Policy should give
comparable treatment to the use of
airport funds and airport property for
community goodwill by recognizing the
limited use of airport revenue to support
charitable and community organizations
as a legitimate operating cost of the
airport.

Alr carriers: Air carriers did not
comment specifically on charitable
contributions, although they
commented extensively on the use of
airport property for community or
charitable purposes. Generally the air
carriers suggested that use of airport
property should be subject to strict
conditions to avoid abuse.

Other commenters: An advocacy
group in support of a particular airport
commented that, in order for an airport
to be as self-sustaining as possible, the
use of each income dollar is critical, and
that federally assisted airports must be
fully responsive to the citizens of the
community by providing information on
the use of airport funds.

Final Policy: The Final Policy
generally follows the approach of the
Supplemental Notice. Airport funds
may be used to support community
activities, or community organizations,
if the expenditures are directly and
substantially related to the operation of
the airport. In addition, the policy
provides explicitly that where the
amount of the contribution is minimal,
the airport operator may consider the
“directly and substantially related to air
transportation’” standard to be met if the
contribution has the intangible benefit
of enhancing the airport’s acceptatice in
local communities impacted hy the
i port,

Expenditures that are directly anid
substantially related to the operation of
the airport qualify inherently as
operating costs of the airport, The FAA
recognizes that contributions for
community or charitable purposes can
provide a divecthenefit to the airport
through enhanced community
acceptance, but that benefitis intangible
and not quantifiable. W here the anoant
ol the contribution is minimal, the valbue
ol the Benelicw il nor be questioned as
tomg as there is areasonabile conted tion
hevwoen the vecipient arganizations aned
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the Berehit of comummumitg acceptan e fol
thee iy pont

Howeser i there is no o lear
refationship between the « haritable or
comunity expenditure and arport
aperations. the use of airport res enue
nmay be an expenditure for the benefit of
the communin . rather than an operating
cost of the airport. The different
treatment of the use of airport furds
tedirect pavinents o chatitable and
community organizations) and the use
of airport property tess than FAV
leases for charitable or community
purposes) is grounded in the applicable
laws: the revenue-use requirement
{section 47107(b}), which governs rthe
use of airport funds. provides far less
flexibility than the requirement for a
self-sustaining rate structure (section
47107(a}(13})), which applies to the use
of airport property.

Examples of permitted and prohibited
expenditures are included in the Final
Policy.

d. Use of Airport Revenue to Fund Mass
Transit Airport Access Projects

The Supplemental Proposed Policy
addressed in Part VII C., the
circumstances in which an airport
sponsor could provide airport property
at less than fair market value to a transit
operator. The Supplemental Proposed
Policy did not address the use of airport
revenue to finance the construction of
transit facilities. That issue, however,
was raised in the comments.

Alrport Operators: Two airport
operators supported the use of airport
revenue for the construction of transit
facilities. One commenter stated that an
airport should be permitied to use
airport revenues and assets to provide
mass transit service to on-airport
commercial uses. Another commenter
referred to the AIP Handbook, FAA
Order 5100.38A § 555, which provides
AlIP project eligibility for rapid transit
facilities.

Alr carriers; Air carriers did not
specifically discuss the use of airport
tevenue to finance transit facilities.
However, as discassed below . they
objected 1o providing airport propert
for transit facilities at nominal lease
[afes,

Other Commenters [weo commenters
tepresenting tansit opetator interests
supported the expercditure of aport
rewenoes to finarice transi facilities. A
transt operator stated that inorder to
credte o betrer balinee hetw cen transit
and ighveay interests, tansit facilivios
shocld be totally cligible expenses, paid
for s the same manner as other toad
aned patking enhancements N\ ransit
fade assocration arged the BN o takee
appropiiate daotions o enst e that

passenger fees and other st
teventes e s bdely eligible to fund o
range of airpart surface tansportation
modes, including public nanspotiation

The FAX giso receiy ed extensiyve
comments o providing airport property
fort use by transit providers at fess than
EANV rents. These commients are
addressed separately helow

Final Policy: The Final Policy has
been modified to provide puidance on
the use of airport revenues to finance
dirport ground access projects. The
Final Policy states that airpott revenue
may be used for the capital or operating
costs of such a project if it can be
considered an airport capital project, or
is part of a facility owned or operated
by the airport sponsor and directly and
substantially related to air
transportation of passengers or property,
relying directly on the statutory
language of §47107(h).

As an example, the Final Policy
summarizes the FAA's decision on the
use of atrport revenue to finance
construction of the rail link between
San Francisco International Airport and
the Bay Area Rapid Transit (BART) rail
system extension running past the
airport. In that decision, the FAA
approved the use of airport revenues to
pay for the actual costs incurred for
structures and equipment associated
with an airport terminal building station
and a connector between the airport
station and the BART line. The
structures and equipment were located
entirely on airport property, and were
designed and intended exclusively for
use of airport passengers. The BART
extension was intended for the
exclusive use of people travelling to or
from the airport and included design
features to discourage use by through
passengers. Based on these
considerations. the FAA determined
that the possibility of incidental use by
nonairport passengers did not preclude
airport revenues from being used to
{inance 100 percent of the otherwise
eligible cost items, For purposes of this
analvsis, the FAN considered “airport
passengers’ o include oirport visitors
and employees working at the airporr,

4 Accounting Issues

a. Principles for AHocstion of Indirect
Costs

Based onthe conmments to the
Proposed Policy . the FAN addiessed the
principles of iredirectcost allocation in
s Supplemenital Notice | he
Stpplenental Notice rade ear that
the allocation of fnadirect costs s
Alowable ander 19050 51 10000) il
that po prattic abar method of cong
allocation will be tequired e loding

ONB Crcalir N 87 Fo ensure,
Benvever, that indirectoosts are Tanited
to alloncable capital and operating cosis,
the FAN proposed o apply certain
general principles and prohibinons
the aflocation of costs The
Supplemental Notice did nor Himit
signiticantdy the developrment of local
cost alfocation methodologies, or
interfere with the application of
Generally Accepted Necounting
Principles (GAAP) and other avcounting
industry recognized standards.

In the Supplemental Notice, the FAA
stated that it would expect that a
Federally approved cost allocation plan
that complied with OMB Circular A-87
or other Federal guidance and was
consistent with GAAP would be
reasonable and transparent, and would
generally meet the requirements of
section 47107(b}. However, the use of a
Federally approved cost allocation plan
does not rule out the possibility that a
particular cost item allowable under
that guidance would be in viclation of
the airport revenue retention
requirement if allocated to the airport.

The Supplemental Notice also
required specifically that indirect cost
allocations be applied consistently
across departments to the sponsoring
government agency, and not unfairly
burden the airport account. The general
sponsor cost allocation plan could not
result in an over-allocation to an
enterprise fund. In addition, the sponsor
would have to charge comparable users,
such as enterprise accounts, for indirect
costs on a comparable basis.

Lastly, the Supplemental Notice
proposed to prohibit the allocation of
general costs of the sponsoring
government to the airport. However, this
prohibition would not affect direct or
indirect billing for actual services
provided to the airport by local
government.

Airport Operators: Generally. airport
operators agreed with the proposal to
acknowledge that the allocation of
inedirect costs as allowable under 19
USC §47107h), and 1o provide that no
particubar allocation methodology,
mcluding OMB Circular A- 87, be
teuired,

One airport operator requested the
FAN to further clarify that it is 1o
inmposing onirport sponsors all of the
speaific elements of OMB Cireulary 87
Fhe opetator was concerned that the
staternent i the Supplemental Netioe
that the FAN believels] the pecitic

principlesadenntiod by the OIG are an
Approptiate copstiaction of the ces enne
retention requitemenc oy lead (o
condrsioreaver schether adherenn e 1o
ENVIB Cuonbar N 87 6 miandatony for
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sHacating costs ro he pard by abrpont
Toevenge

Several drport operators woere
concerned that the FAA would not
dceept the ailocation of costs
aceordance wath a Federally approved
cost atbocation plan. but could review
the plan to ensare that llocation of
specilic costitems meet the special
OV CRIUe retention jequilements, Fou
example, one airport operator
commernted that the FANS approach
would impose on airport sponsors
burdens and requirements in excess of
the detailed requirements of OMB-
Circular A-87, which are designed o
ensure a reasonable and consistent cost
allocation system. The airport proprietor
proposed that such compliance with a
federally-approved cost allocation plan
be considered sufficient to satisfy the
revenue retention requirement,

Another airport operator proposed
that the FAA revise the policy to clarify
that a specific cost, as opposed to a type
of cost, cannot be treated as both a
direct and an indirect cost. The airport
operator offered as an example a city-
owned and operated airport at which
some puolice services are provided by
officers assigned exclusively to the
airport and other services are provided
by general duty police officers. The
comrnenter suggested that it should be
permissible to charge the airport for the
officers assigned exclusively to the
airport as a direct cost and to charge for
the general duty officers as an indirect
cost allocation.

Additionally, this commenter
proposed revising the policy to clarify
that costs that are chargeable to one city
department on a direct basis may be
charged to other city departments on an
indirect basis. The airport operator
offered an example in which police are
exclusively assigned to a city-owned
airport, but are not exclusively assigned
to other city departments. The
commenter argued that it would be
teasonable to charge the airport for
police services as a direct cost, and to
charge the other departiments as an
inditect cost allocation,

Several sirport operitors were also
concerned that the supplemental policy
inplicd that a local cost allocation plan
must provide that all users {or a service
be billed equally. For example, ACLNA
and VNN saggested that the
tequirement for consistent apphication
shovld beinterpreted (o require the
focal government to g through the
exercise of assessing indirect costs
against b governmental depantments,
wi bading those swholly fanded byt
vercetrinental oty b ke e an
Htpott operator regnested that the B
larly ahat dhe applenenial policy

dovs ot mean that an alpors sponsor
st tually it all of its Goneral Fund
Agericies for cortain muniicipal Coses
atder to be able o Charge such costs 1o
1ty aivports. All of thuse airport
proprietars that expressed concern oy er
tits proposed policy generally
commented that this issue was
considered and rejected by the
Department of Transportation in the
Second Los Angeles Interational
Afrport Rates Proceeding, Docket QST -
95474, Accarding o the dirport
proprictors. the DOT recognized that in
MANY Cases Sponsor Jgency operations
are paid from a common Cenetal Fund.
Under those circumstances. it is
illogical and unnecessary for one
General Fund agency to bill another
General Fund agency for municipal
services.

One airport operator proposed that
the word “equally’’ be removed from
VILB.4 of the proposed policy. The
commenter urged that the FAA allow
airport sponsors the f{lexibility to
allocate costs to various users on a
reasonable, equitable basis relative to
the benefits received, even though
specific users may sometimes be treated
differently. Returning to its example of
police services, the commenter
suggested that if the sponsor chooses
not to charge a housing authority for
costs of a special police unit assigned to
that authority, it should be of no
concern to the FAA as long as those
costs are not then charged to the airport.

Another airport operator argued that
each of its proprietary departments are
unique and governed by different City
Charter provisions; that they make
different uses of city services; and have
different financial arrangements with
the sponsor’s general fund. This
commenter argued that treating the
departments the same for cost allocation
purposes because the departments are
enterprise funds would, therefore, serve
no valid purpose.

Several airport operators disagreed
with FAA's proposed poticy 1o prohibit
the indirect cost allocation of general
costs of government. Several
conuneniers stated that the proposed
policy would reverse tongstanding
practice at many airpoits and could be
inconsistent with federallv appros ed
cost allocation plans, which provide for
the allocation of a shate of indirect costs
of various Tocal government fun tons
One adiport operator argued that there is
no statatony basis for prahiibiting the
aHocation of peneral costs of
government, other than casts Tor
prasticudar identified scivices

Finadlv Gne anport opeato
sonatieitedd that the prreprsed poticy
does ot safticiondy, « Frify the

spprepriate allocations for fire aned
pobice stations that do o serve the
arrport exclosively . The anport operator
proposed that polics explicity penmat a
sponsor o allocate costs based on the
intended purpose aned alue of the
station to the airport, not fes actual use.
Lhe aitport operator argues that a4 moge
Hexible approach could better
implement the applicable stautory
provision that prohibits “direct
payments o indirect payments, other
than payments reflecting the value of
services and facilities provided to the
airport.”

Adrlines: ATA supports the proposcd
policy clarification that no particular
cost allocation methodology for indirect
costs is preferred.

T'he Final Policy: The Final Policy
reflects a different and simplified
approach to indirect cost allocation that
is intended to facilitate development of
permissible cost allocation plans und
the review of those plans in the single
audit process. The Final Policy specifies
that the cost allocation plans must be
consistent with Attachment A of OMB
Circular A- 87. Attachment A sets forth
general principles for developing cost
allocation plans. Those principles are
essentially a restatement of the
principles proposed in the
Supplemental Policy. By referring to
Attachment A, the Final Policy
establishes a standard that is well
understood by airport cost accountants
and by airport operators’ independent
auditors. The Final Policy does not
require compliance with the other
attachments to OMB Circular A-87,
which include more rigid requirements
and defines categories of grant recipient
costs that are eligible and ineligible for
reimbursement with Federal grant
funds.

The Final Policy continues to specify
that the costs allocated must themselves
be eligible for expenditure of airport
revenue under section 47107 (b}.
Attachment A to OMB Circular A 87
provides principles for cost allocation
methodolopies, The cost items that may
be charged (o airport tevenue are
determined by the requirements of
section 471076b). Therefore, SPOSOTS,
and the FAA, cannot rely solely on
compliance with OMB Circular A $7 to
asstire that the costs lems «harped 1o
the ditport in a Federally approved cost
atocation plan are consistent with
section 47 107(h)

The Final Policy continues to specify
tiat the aitpont mast not be charged
divecthe and mdirecrby for the sane
costs The AN GBS not persiearled
thie esample of police seryicos Offeed
I an ainport sponison teprirees
rodhfiowion of this vequitement [
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prrovision is not intended w prechnde
hoth the duect aned mdirecs billing in
the sttuation ciaed by the commenter
where pobive senvices are provided o
the airport on bath an exclusive use and
ashared wse hasts Inthe cited example.
itwould be preferable 1o bill for police
exchsivels assigned to the Anpart on a
direct costbasis Towould he impossible,
however to bill for the shared use
police without enguging in some form of
indircet cost alltocation. The FAA did
not intend the supplemental policy to
preclude wreatment of police services as
both direct und tndirect costs in these
circamstances, only to preciude double
billing on both a direct and indirect
basis, for the same police costs.

Similarly, with respect to the second
example of police services where the
airport receives exclusive-use police
services and other sponsor departments
receive shared-use police services, the
FAA did not intend the Supplemental
Notice to preclude disparate billing
methodologies. Inherent in Attachment
A is that comparable units of a
spunsoring government making
comparable uses of the sponsor's
services should have costs allocated and
billed in a comparable fashion. The
clarification noted above should address
this situation as well. In the second
example sited, the FAA would consider
the sponsor departments receiving
shared-use police services not to be
comparable to the airport receiving
exclusive use police services.

The Final Policy also provides that
the allocation plan must not burden the
airport with a disproportionate share of
allocated costs, and requires that all
comparable units of the airport owner or
operator be billed for indirect costs
billed to the airport. The FAA is
unwilling to accept the suggestion that
comparable users of a service may
sometimes be treated differently for
billing purposes, so long as the costs
attributed to one unit of government are
not then charged to the airport. The
FAA betieves that such practices would
resultin an anfaie burden being placed
apon the aitport simply becatse of the
aitport's ahility (o pay,

his provision. however, is not
intended to tequire & sponsar’s General
Fund activities to bill ather General
Fund activities for indirect costs that are
properhy ailocable to thase activities, of
the airportis billed The policy ts cloar
that camparable Billing for services is
required andy for comparable gaers,

Enterprise funds need not be rreated
decomparable o nnis of g sponsoring
gonvernment Finne oo o the spotisor s
ponerad landand comparablte billing
Betwven enterprisae fasds and othia
tris of poverignent o nal terpetiedd

Whide the FAN muas prosume tha
entetprise fnds are comparable oo each
Sther an airport sponsor 1s free 1o
demonsirate thal pardicatar Cnieipiise
fands are sulficiends ditterent in
material wavs  such as the way they
COBSUBIC SPONSOr services ot their
overalt fimancialielationships with the
Spotsor o justify different practices in
charging for indirect costs The Final
Palicy does not further deline
comparability because decisions on
comparability will depend un the
specific circumstances of a sponsor. The
Final Policy also explicitly permirs the
allocation of general costs of
government and central services costs to
the airport. if the cust allocation plans
meets the Final Policy’s requirements.
As specified in the Final Policy,
however, the allocation of these costs to
the airport may require special scrutiny
to assure that the airport is not being
burdened with a disproportionate share
of the allocated costs.

In addition, the FAA continues to
recognize that use of airport revenue to
pay some expenses not normally
considered to be allowable pursuant to
OMB Circular A-87, such as fire and
police services, is consistent with the
revenue retention requirement. If such
costs are allocated as an indirect cost in
accordance with the Final Policy, they
will be considered by the FAA as
acceptable charges.

The Final Policy is modified to permit
the allocation of certain categories of a
sponsor’s general cost of government as
an indirect charge to the airport. Such
charges include indirect expenses of the
Office of Governor of a State, State
legislatures, offices of mayors, county
supervisors, city councils, etc. An
airport owner’s or operator’s central
service costs may also be allocated to
the airport. The Final Policy specifies
that allocation of these categories of
costs to the airport may require special
scrutiny to assure that the airport is not
being burdened with a disproportionate
share of the costs.

Fhe FAA proposed to prohibit the
atlocation of all general costs 1o the
Hiporton the grounds that the paymerg
of such costs with airport revenue
would be inconsistent with the putpose
of the revenue use restriction 0 asvoid
suibsidy of general sponsor
governmental activiny 1 is Clear from
the comments that airparts rovtinefy
pay for ashare of the general costs the
legisiative and execntive hrand hes of the
gorernmental anit of which the abiport
i part under cost allocation plares
prepaced inaccardance with GAAP
Fariher dhe camimems doemonstace Hha
the frav et ot !1';,{!\].1”\«' At exeogtive
Branchconts by anport revonie cag be

pstefied as o cast of the airport becagse
thie fewisbative and execuiice b hes
Brave direct, tanigible oversight and
cuntrol responsibilities for the anport,
and thewr activities proy ide direct
benelits 1o the airport, such as in the
areas of funding, capital development,
and marketing,

In addition, undes the Final Policy .
the costs of sharcd use facilities st be
allocated 1o all users of the facility, even
i the uriginal purpose of construering
the facility was to provide exclusive use
or benelit to the airport. While a
sponsor-owned facitity may have
originally been established for the
benefit of the airport, the FAA beljvves
that the purpose of the facility can
change from time to time based on local
circumstances and that allocation of
costs should be based on current
purpose. as well as use. The FAA may
consider a number of factors in
determining current purpose, including
current use, design and functionality.

b. Standard of Documentation for the
Reimbursement of Cost of Services and
Contributions to Government Entities

In its administration of airport
agreements, the FAA is not normally
concerned with the internal
management or accounting procedures
used by airport owners. As a matter of
policy and procedure, the FAA has
consistently required that
reimbursement of capital and operating
costs of an airport made by a
government entity must be clearly
suppaortable and documented.

Neither the Proposed Policy nor the
Supplemental Notice explicitly
discussed a standard of documentation
that must be achieved for 4 sponsor to
claim reimbursement for services and ‘or
contributions it provided to the airport.
However, events subsequent to the
issuance of both documents indicate a
need for FAA to provide specific
guidance on the standard of
documentation that will support the
expenditure of airport reverniues

In the examination of 4 possible
diversion of daitport revente by the City
of Los Angeles at Los Angeles
International, Ontario, Van Nuy s and
Palmdale Arports (FAA Docket Mo, 16
OF 96). the FANA reviewed the
underly g documentation whicl the
Cinv of Los Angeles utfered to support
the pavment of approximarely $31
mitlion it airport revenue (o the 1 os
Angeles” general fund as the
reimbutsemient of sponsor cort ihntions
and services provided to the airpot In
the Director ™ Dotermination dated
NMareh 7 P99y the FAN SGted i
stanehad of docanetation to sty

sachireiibirsements Necordinaly thie
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EANGS i tuding dhat standdand i the
Firad Policy

Phe Final Policy
rettnbrsements for capital and
operating costs of the dirport made by a
gonvernment vty both direct and
indirect. be supported h adeqguate
documentuy evidence, Ndequate
documentation consists of underlying
deconntmg tecords and carroborating
exidence. such as invoices, voud hers
and cost allocation plans, to support all
payvments of aliport revenues to other
government entities. I this underly ing
dccounting data is not available, the
Finul Policy allows reimbursement 1o a
government entity based on audited
financial statements, if such statements
clearly identify the expenses as having
been incurred for airport purposes
consistent with the Final Policy
statement. In addition, the Final Policy
provides that budget estimates are not a
sufficient basis for reimbursement of
government entities. Budget estimates
are just that—estimates of projected
expenditures, not records of actual
expenditures. Therefore, budget
estimates cannot be relied on as
documentary evidence to show that the
funds claimed for reimbursement were
actually expended for the benefit of the
airport.

Indirect cost allocation plans,
however, may use budget estimates to
establish pre-determined indirect cost
allocation rates. Such estimated rates
must, however, be adjusted to actual
expenses in the subsequent accounting
period.

tevcrres that

5. Prohibited Uses of Airport Revenue
a. Impact Fees/Contingency Fees

The Proposed Policy prohibited the
payment of impact fees assessed by a
nonsponsoring governmental body that
the airport sponsor is not obligated to
pay or that exceed such fees assessed
against commercial or other
governmental entities. The
Supplemental Notice did not modify
this provision. The term “impact fees”
was not defined inthe Praposed Paticy

Airport operators. One Florida airport
sponsor stated that impact fees should
be allowable tr either a sponsoring or
non-sponsoring governmental body.
Another cammented that the language
referiing to g non sporsoring”
genvetnmental body was vapue and
confusing. Within the state of Florida,
frnpact fees are ty pically adininistered
By o non sponsoting goyvernnient body
Iowas stated that the wording did not
~een o prohibit fmpact fee payments
when assessed by g sponsoring”
agency. o impact fees that an i port
spotisar is oblgated v pasy

e Firndd Poticy For claaing the Final
Pobicy v modified to delere the
refercnce (o nonssponsot ing
governmiental body and o delete the
reference to fees the sponsor is not
abligated to pay . Inaddition, the FAA
is adding a statement that in appropriate
Circumstances, dirport res enue may be
used to reimburse a governmental body
for expenditures that the imposirg
government will incur as a result of on
airport dev elopment. based on actual
expenses incurred.

The effect of the deletions is o
broaden the prohibition to all impact
fees, within the meaning of the term
used in the policy statement. As such,
the deletions are consistent with the
statutory prohibition on payment of
airport revenues that do not reflect the
value of services or facilities actually
provided to the airport. Until a
governmental unit undertakes the
activity for which the impact fee is
intended to compensate, it is impossible
to know with certainty whether the
impact fee is an accurate reflection of
the cost of the activity attributable to the
airport or its value to the airport, or
even that the activity will occur. This
situation is true regardless of both the
status of the governmental unit as
airport sponsor and the status of the fee
as discretionary. The FAA understands
that many local laws or regulations
authorizing impact fees do not require
the fees to be spent to mitigate or
accommodate the results of the airport
action that triggers the fee. The FAA has
no basis for assuring the payment of
impact fees would be consistent with
the purpose of section 47107 (b)—to
prevent an airport sponsor who received
Federal assistance from using airport
revenues for expenditures unrelated to
the airports.

‘The broader prohibition is consistent
with applicable FAA policies.
Longstanding FAA policy has permitted
a sponsor to claim reimbursement from
airport revenue only for “clearly
supportable and documented clharges,
*r fsupported by documented
evidence. " FAN Order 5190.6A, par. 4
20 a2} Animipact fee assessed
before the IMposing govermment
incurred anv expenses to accommodate
atrport grow th wouald not meet this
standard.

In adddition. a standard of
documentation required by the Final
Policy applies to all expendinies of
AIport revenues subject to section
7107t including impact fee
payments. Phat standard roguires tha
expenditures of Guport res enues he
suppotted by data oncthe e tial Costs
mcted for the heoetit of the airpart,
vot by budpet or other estimates, which

impact foos esseatialls aue The Finad
Potios il altoss submission of those
assessed feoes resutting from the
proposed development swwhen the
amount of the fees becomie ully
quantificbie. as provided for in Section
IV of the Final Policy . [ollowing
implementation by the imposing
government of the mitigation measures
forswhich the inmpact fee is assessed, i
that time, the FAN can best determine
whether the fecs assessed against airport
revenue satisfy the requirements of
section 47107 (h) and this pulicv. In
unusual circumstances, the FAA may
perntit a prepay ment of estimated
impact fees at the commencement of a
mitigation project. if the funds are
necessary to permit the mitigation
project to go forward, so long as there
is a reconciliation process that assures
the airport is reimbursed for any
overpayments, based on actual project
costs, plus interest.

However, the Final Policy does take
into account the potential that an airport
operator may be required by state or
local law to finance the costs of
mitigating the impact of certain airport
development projects undertaken by the
airport sponsor. Therefore, where
airport development causes a
government agency to take an action,
such as constructing a new highway
interchange in the vicinity of the
airport, airport revenues may be used
equal to the prorated share of the cost.
In all cases, the action must be shown
to be necessitated by the airport
development. In the case of
infrastructure projects. such impact
mitigation must also be located in the
vicinity of the airport. This proximity
requirement is not being applied to all
mitigation measures because some
mitigation measures-- especially certain
environmental mitigation measures-—
may not occur in the vicinity of the
airport.

I'he Final Policy also acknowledges
the possibility that an airport operator
may be hound by local or state law (o
tse adrport revenue to pay an impact fee
that is prohibited by this policy. The
Final Policy states that the FAA will
consitder any such local circunstances
in deterinining appropriate corrective
Action.

b Subsidy of Air Carriers

As disctssed in Section Vo Permitted
Uses,” the Supplemental Notice
acknow fedged the fact that Congress, in
the TR F XA Authorizanon At
effectivels authorized the tise of PO
tevenae for promotion of the anpart by
expresshv pralithiting vse of auporn
revenues for general connoniic

development, marketing, arud
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vtomoteral ety ities unirelated (o
GRPOLTS O i port systems, A e sane
sme. that statutony proyision albso
Hnited the scope of acceprable
pronotional aceivies
I the Sapplemental Notice the EAA
propased new policy language that more
clearly wddressed the kinds of
promiotional and marketing activitios
that are and are not legitinue operating
costs of the aitport under 4710710 In
the Supplemental Notice, Section
VI, the FAA proposed that “{dfirect
subsidy of air carrier operations’ is a
prohibited use of airport revenue
because it is not considered a cost of
operating the airport. The FAA drew a
distinction between methods of
encouraging new service. Supplemental
Notice proposed to allow the use of
airport revenue to encourage passengers
to use the airport through promotional
activities, including cooperative
promotional activities with airlines and
to allow airport operators to enhance the
viability of new service through fee
incentives. on the vtie hand. As noted,
the FAA proposed to prohibit the use of
airport revenue to simply buy increased
use of the airport by paying an air
carrier to operate aircraft, on the other.
The FAA considered the former
activities to be a permitted expenditure
for the promotion and marketing of the
airport and the latter to be a prohibited
expenditure for general economic
development. The FAA explained in the
preamble to the Supplemental Notice
that neither promotional activities nor
promotional fee discounts would be
considered a prohibited direct subsidy
of airline operations. 61 FR at 66738,
Airport operators: In their comments
on the Supplemental Notice, ACI-NA/
AAAE state that, generally, an
expenditure or activity should not be
considered revenue diversion if there is
a reasonable expectation that such an
expenditure or activity will benefit the
airport. Furthermore, they note thar the
liw does riot single out direct air carrier
subsidy or fee waivers for more
sttingent scruting than other marketing
activities, This wpgrment in favor of the
teasonable business judgement of the
ditport management shonld be apiplied
to the tse of aliport revenue for
promiotion and marketing notargelated
ta the airport, including direct Lair
cattier subsidies ated fee waivers ACL
AAAE stated hoth fonms of finae ial
assistatice should be permined. if an
airport has o reasonable expeciaaon tha
the subsidy will henefit the ainport and
the subsidy o disconnt is mde
avababie oma non discriminatory,
Braasis
NCENAAE Burther stared it the e o
tio tead distine on between digect

sobstdy and fee waivers s el as nope
between ditect sabsidy and the residoal
arport conting methoduiogres. making
the distinorion o the poliey thogie sl
Fhey predicted that the proposed polioy
i Hikely 1o promote detrimenial offocts,
including elimmating sir sertice o
same stall airports, increasing
congestion at dominant biabs ac the
expense ol meditm-sized airpors,
redud ing potential competition and
raising fares,

Severat individual atrport operators
concurred with the ACE NAAAAE
position. One Gperator commented that
any subsidies should be permitted, as
long as the airport remains self-
sustdining and the subsidies are not
included in airline costs in calculating
landing fees. terminal rents and other
user charges,

Another airport operator, the LNAA,
which is engaged as a party in a 14 CFR
Part 13 investigation regarding its
former air carrier subsidy program,
commented that there is no real
difference between an airport making a
direct subsidy to an air carrier or
waiving fees.

Two airport operators expressed
different views. One operator agreed
that airport revenues should not be used
to subsidize new air carrier service
because the practice of subsidization
could lead to destructive competition
for air service among airports. Another
airport operator stated that it 'does not
currently engage in nor does it
contemplate any form of direct subsidy
to air carriers in exchange for air
service.” This operator considers the
Supplemental Notice to provide
adequate flexibility to airport operators
to foster and promote air service
development,

Afr carriers: The ATA strongly
opposed the assertion that direct
subsidies of airline operations with
airport revenue may be considered to be
operating costs of the airport and would
extend the prohibition to indirect
subsidies. They argued that the
distinction in the proposed policy that
Altows fee waivers under cerain
circamstanees, but prohibits direct
subsidy is illogical. Both result in
revenue diversion, whether the
beneficiary is ~a start up cdarrier, 4 new
entrant in a market, or an existing
carviet at an abrpore.”” The ATA further
commented, in connecton with joint
marketing endeovors, that the
petmissible “promaotional period”
shoudd be defined, as shovkd the o ape
S permassible marketing aerivicies

Hhie Final Palioyv. The AN Tas
clariticd the policy prosision on the
et sabsidy ol aie canners woth Aot
revene however the proliibition

e as does the disting ton hets eon
direco sabsidy and e woai ing of fees
aned thie o protionon of nes sen e
Fhe FAA has applicd the tost of wection
71076} o determine 1o what exient
sarious kimds and amounts of
promotional and marketing acrivities
canbe considered fegitimate vperating
costs ol the abrpon

I pussuitof uniformity . the FAA fas
ntegrated references (o the section on
the permitted nses of airport rey ene, as
well as 1o the section on self-
sustainability, 10 assist airport operators
in pursuing reasonable strategics 1o
promote the airport and provide
incentives to encourage new air service.
Among other things, marketing of air
service to the airport, and expenditures
to promote the airport to potential air
service providers can be treated as
operating costs of the airport. Of course,
support for marketing of air service to
the airport must be provided
consistently with grant assurances
prohibiting unjust discrimination

The setting of fees is a recognized
management task. hased on a number of
considerations, including the airport
management’s assessment of the
services needed by airport consumers,
and the airport management's
assessment of the financial
arrangements necessary to secure that
service. The FAA has consistently
maintained that fee waivers or discounts
involving no expenditure of airpart
funds raise issues of compliance with
the self-sustaining rate structure
requirement, not the revenue-use
requirement. The Final Policy therefore,
permits fee waivers and discounts
during a promotional period. The
waiver or discount must be uffered to all
users that are willing to provide the type
and level of new service that qualifies
for the promotional period. The Policy
limits the fee waiver or discount ro
promotional pericds because of the
requirement that the airport maintain a
self-sustaining airport rate structure. In
addition, indefinite fee waivers or
discounts could raise questions of
compliance with grant assurances
prohibiting unjust discrimination. The
Final Policy does not define a petmitted
promoticnal period. There is too much
wAristion inthe circamstances of
individual sirports theanghout the
Conntey to permit adoption of a single
national definition of @ suitable
promotional period,

Invonvast the disect payment of
sabssidios tosartine imoles the
expenditire of anport funds and hene o
Caises quiestions nder the ree e ee
tegumrernents The AN continaes (o
Breliove that the costs of perating
Al G Py e nts fo e cargicrs (o
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sperate certan thohis, are ot
reasonabby considered anoperating cost
ob an airpert Inaddition. pasy ment of
subsicdhy Tor air service van be viewoed as
geoerdl regional coononsic development
and promotnn, tather than ai port
promotion Use of aitport tesenue for
these purposes s exprosshy prohihited
under the terms of the 1994 FAA
Authorization Act The Final Policy
does not prechude a sponsor from using
lunds uther than airport revenue (o pay
airline subsidies for new service, and it
does not preclude other community
organizations- - suach as chambers of
commerce or regional econoric
development agencies —from funding a
program to support new air service.
Therefore, the Final Policy maintains
the distinction between direct subsidy
of air carriers and the waiving of fees,
and prohibits the former.

6. Policies Regarding the Requirement
for a Self-Sustaining Rate Structure

As noted in the summary, the Final
Policy contains a separate section on the
requirement that an dirport maintain a
rate structure that makes the airport as
self-sustaining as possible under the
circumstances at the airport. to provide
more comprehensive guidance in a
single document. The 1994 FAA
Authorization Act directed the FAA to
adopt policies and procedures to assure
compliance with both the revenue uses
and self-sustaining airport rate structure
requirement. The general guidance
repeats the guidance appearing in the
Department of Transportation Policy
Statement Regarding Airport Rates and
Charges, 61 FR 31994 (June 21, 1996).
The Final Policy interprets the basic
requirement and addresses exceptions
to the basic rule for leases of airport
property at nominal or less-than fair
market value (FMV) to specific
categories of users.

Each federally assisted airport owner/
operator is required by statute and grant
assurance (o have an airport fee and
rental structure that will make the
atrport ds sell-sustaining as possible
under the particular airport
citcamstanes, inorder to minimize the
airport’s teliance on Federal funds and
local tax revenues, The FAA has
generatly interpreted the self sustaining
ASSUT L € 10 FeqUITe 4l part Spotisors 1o
charge FMV commereial rates for
sonactonautical vses of airport
property. However, in the case of
detonnutical uses user hages are ofso
sabpectta the stondord of
teasonablencss napplying the ¢
stanchinds tooether for actonanatic ol
properte the BN Tues considered i
acceptabile for i port operaon (o
charpe feos 1o aeranantic af tsers dhat are

W

fess than PNIV, But musre than nominal
charges The FAN detines aetonautieal
vse s any Loty which involves,
nxthes possible, or iy requsired for die
aperation of aircraft, or which
contributes to or is required for the
safety of such operations, Policy
Statement Regarding \irport Fees,
Statement of Applicability. 61 FR at
32017

Many entities lease airport property
for aeronautical and nonacronautical
uses at nominal lease rates. The FAA
has determined that nominal leases to
many of these entities is consistent with
the tequirement o maintain 4 self-
sustaining airport rate sttucture. The
Final Policy provides specific guidance
regarding nominal leases for six
categories of users. This guidance is
discussed below.

a. Use of Property at Less Than FMV for
Community. Charitable, Recreational Use

Airport operators: The ACI-NA/
AAAE agree with the general conclusion
that use of airport property for
community and charitable purposes at
less than FMV should be permissible.
However, they argued that the criteria
listed in the Supplemental Notice are
too narrow. Other criteria should be
considered, and an airport should be
required to provide no more than one
Jjustification. The ACI-NA'AAAE
specifically mentioned acronautical
higher education institutions and not-
for-profit air and space museums as
additional permitted uses, based on H.R.
Rep. 104-714, 104th Cong. 2nd Sess. at
39 (1996) reprinted in 1996 USCC.AN.
3676.

Individual airport operators also
requested more {lexibility in various
forms. One operator suggested that the
Supplemental Notice establishes an
unnecessary two-part test which many
community uses of airport property will
fail to satisfy. Another operator argued
that such airport property use should
not be limited to temporary
arrangements, e g.. parks and baseball
fields. which indicates that only uses
that allow property to be renned rather
quickly fo the Hirport inventory woukd
he permitied.

In contrast, another HIBOTE operator
stggested that in arder to place Tess
Burden on the wirport operator. sikch
uses should be Bimited i scope and that
the below market value amonnt that an
dirport opersior could charge for sie b
vsdge should be established as some
petcentage of the appraised abue of the
praperts

brcarriers The AT agices in
principle with che concept of tHimted
tises of APt propicrty for certain
specilicd corunanity prorposes ot fess,

than FAMV However, VT staed tha
the Supplemental Nowiee Jacks
specicin and that as application
sould consequenthy be inconsistent
with the self-sustaining . tevenue-use
requitenienits, The AT proposed o
nartow the first efemient of the standard
to permit conuibution of properisy il the
Property is put to a genetal public use
desired by the local communiny and the
tse does not ady ersely alfect the
capacity, safety or operations of the
dirport. The ATA would narrow the
second test by permitting the use of
property that is expected to generate no
more than minimal revenue, which the
ATA would define as minimal revenue
equal to or less than 20 percent of
revenue that could be earned by similar
airport property in commercial or air
carrier use. When the property could be
expected to earn more than this defined
minimal amount, the ATA would
permit less than FMV rental if the
revenue earried by the community use
approximates the revenue that would
otherwise be generated.

The ATA would also require that the
community use be subject to periodic
review and renewed justification and
that the airport proprietor retain
absolute discretion to reclaim the
property for airport use.

Other commenters: A member of the
United States House of Representatives
expressed concern that the policy, if
adopted as proposed, does not provide
sufficient flexibility to airport operators
to be good neighbors within their
community. This commenter suggested
that in rural areas, requiring community
organizations to pav FMV could reduce
airport revenue as paying community
organizations are forced off of the
airport by higher rents and no new
tenants are found,

Final Policy: The Final Policy
generally permits below-FMV -rental of
airport property for community uses,
but generally limits the uses to property
that is not potentially capable of
producing substantial income and not
needed for acronautical tse, Consistent
with the suggestions of the ANTA, the
permitied community uses of such
property will be Himited to those that are
compatible with the safe and effic ient
aperation of the airport and which are
fot general tocal use. In addition, the
commiiey use should not preclude
teuse of the property for dirport
purposes, il the adirport operator
determines that such reuse will provide
greater benefits to the airport than the
condinued comannite tee 1 eases (o
provate. non predit arpaniszations
graetally ol be reqonned 1o be at
tiarket noites antess the SPOLSOE €A

detnonstare o Communiny goodvall
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P pose to the fease. oroan demonstate
@ benelt o asnon and the anport as
discrssed betone

S\ hite the Final Policy states that
properts provided for commiunaty use
tir cherge should be expecied
produce no more than minimal resenue,
seae not adupting adefinition of
minimal For property that is capable of
genetating more than minimal resernie,
a sponsor coubd charge fess than MY
rentdl rates for conununity use, if the
tevenue varned from the communtiny use
approximates that tevenue that could
otherwise be generated. Providing such
property for community use at no
charge would not be appropriate.

The FAA has determined that this
approach to community use strikes an
appropriate balance between the needs
of the airport to be a good neighbor and
the Federal requirements on the use of
airport revenue and property. This
formulation provides substantial
flexibility to airport operators. At the
same time, the self-sustaining
requirement and the policy goal of the
revenue-use requirement justify some
limitation on local discretion in this
area.

The requirement that community use
not preclude reversion to airport use is
based on both the self-sustaining
requirement and the airport sponsor's
hasic AIP obligation to operate a grant-
obligated airport as an airport.

Under the Final Policy, the lease of
airport property to a unit of the
sponsoring government for
nonaeronautical use at less than fair
market value is considered a prohibited
revenue diversion unless one of the
specific exceptions permitting below-
market rental rates applies. If a
sponsor’s use of airport property
qualifies as community use, and the
other requirements for community-use
leases are satisfied, the FAA would not
object to a lease at less than fair market
value. Qualified uses could include park
or recrearional uses or other public
service functions. However, such use
worild be subject o special serutiny to
ctisuce that the requiremenis for helow
FMMY community use is satisfied. The
community use provision of the Final
Policy does not appls to airport
properts ased by g depariment or
subsidiary auenoy of the sponsoring
covernment secking an alternative sire
for the sponsor's general gosermmentad
praposes at fess than commercial yvalue
Farexample, ity cannot Ladm e
Communily use exception for g gontital
value fease ol abipon propenty for a
mnnicrpal el e maitenance garage
Such asape v ale bienelioal o the
faxprav g citioens of the sponsoring
soverrment swooudd be dhffioadt to st

Ay benelitmg the abrpore by nnproving
the atrport s acceptanes i the
COInUNI

BoNat for Profit Aviation Maseums

The DOT OIG has cited instances in
which an aviation museam at
federally assisted airport s teasing
Arport properts at fess than a fair
market ental rate. In clacify ing the
tevenue diversion prohibitions
recommended for inclusion i the FAA
Auathorization Act of 1996, the House
Fransportation and Infrasttucture
Committee urged the FAA (0 take a
flexible approach to the lease of girport
property at below-market rates to not-
for-profit air and space museums
located on airport property. H.R. Rep.
No. 104-714, 104th Cong. 2nd Sess. at
39 (1996) reprinted in 1996
U.5.C.C.AN. 3676 {House Report). The
Committee recommended that this type
of rental arrangement should not be
considered revenue diversion because of
the contribution that such museums
make to the understanding and support
of aviation.

One airport operator commented that
long-term, less-than-market value rental
arrangements, particularly for
leaseholds encompassing permanent
facilities, should be permitted when
such arrangements serve a clear and
valuable aviation-related purpose. This
comment could include aviation
museums.

One operator of a not-for-profit
aviation museum urged the FAA to
permit nominal rate leases, This
operator stated that a FMV-based lease
for its museum property would double
its current operating budget.

The Final Policy: The Final Policy
permits airport operators to charge
reduced rental rates and fees. including
nominal rates, to not-for-profit aviation
museums, to the extent that the
reduction is reasonably justified by the
tangible and intangible benefits to the
airport or civil aviation. This provision
recognizes the potential for aviation
museurns o provide benefits 1o the
airport by stimulating tnderstanding
and support of aviation, consistent with
the suggestion contained in the House
Report, US.C.CAN 676 Benefiis o
the airport may include any in kind
sersices provided o the airport and
aitport users by the aviation musean,
Phe Tiniration to not for profit museums
is consistent with the requirement for a
sedf sustaining airport rate stpuctare,
becase there is o yeasono o give for
profit oy bitian museans preferentjal
treatment over ather COeroiad
actotaatical activicies \NH Lo profin
actoruuitical activiies pros ide some
Benefit to the airpore by nraking it mose

atttactive for potentiad altport asers
this benedit were asufficrent teason (o
prrmit reduced rental rates 1o
commerial av tion husinesses on g
routine bases, the requitement for a selt
ststaining airport tate steucture would
be virtuatly anenforceahle.

Fhe Final Dolicy permits but does it
require hefow mvarket rental rates,
including nominal rates The anport
aperdtor is free o treat a qualitied
aviation museuwm as it would any other
aeronautical activity i setting rental
rates and other fees to be paid by the
museun.

¢. Aeronautical Higher Education
Programs

The DOT OIG has cited instances in
which aeronautical secondary and post-
secondary education programs at
federally assisted airports are leasing
airport property at less than a fair
market rental rate.

In the House Report, 1996
U.S.C.C.AN. 3676, the House
Transportation and Infrastructure
Committee also urged the FAA to take
a flexible approach (o aeronautical
higher education programs located on
airports. The Committee recognized that
some federally obligated airports have
leased property to non-profit, accredited
collegiate aviation programs, and that
facilitating these programs will help
build a base of support for airport
operations by giving students, who will
be the future users of the national
airspace system, easy access to aviation
facilities.

The Final Policy: The Final Policy
permits reduced rental rates, including
nominal rates, to not-for-profit
aeronautical secondary and post-
secondary education programs
conducted by accredited educational
institutions, to the extent that the
reduction is justified by tangible or
intangible benefits to the airport o1 o
divil aviation. This eatment is justitied
for the same 1eason that reduced rental
rates and fees (o certain aviation
praseuns are permilted. Apain, the
benefits may indlode in Kind sery i es
provided to the airport and airpor
asers. s s itho s Lition museurns, the
educational institirion and edue gion
program muse be not-for protic bor
profic avtation edae ation s b as iliphn
training, is a standard commers ol
ACTONGLICAE aCTIVEY 01 many NETFRTERN
Permiitting reduced remal rates g feos
to for profit aviarion cducation
programs wonld scrionsdy andermine
complimee with the olf SIS L
tedurerment and conld raise guestions

ob comtphance sony the gt as<i o o
prohabiating aegose disctimnation
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Phe Final Policy
pedquite below ket rental rates,
mcluding noemingt raies The arpont

petniits bt Jdoes not

operatar is free to reat g qualitied not-
for-profit seronautical education
progrant as it ould any other
dcronautical activin in seding rental
rates aind other foes to e paid by the
education program,

dC i A Patrod Leases

Reduced-rental feases, including
nontinal leases. to the Civil Air Patrol,
United States Air Foree Auxiliary (CAP)
ata number of airports have also been
criticized in OIG audits. As a resulr of
this criticism. some airport operators
have been seeking higher rents from the
CAP when leases have come up for
renewal.

In its comments, the CAP contends
that the current standard airport
industry practice of permitting CAP use
of airport property for a nominal rent
confers substantial benefits ta the
airport and, in general, to the aviation
community. The CAP, therefore,
requests that a policy be adopted which
would formally permit CAP units to
continue to occupy facilities on
federally obligated airports at a nominal
rent, whether under formal lease
arrangements, or otherwise. at the
discretion of the airport owner/operator.

I'he Final Policy: The Final Policy
permits reduced rental rates and fees to
CAP units operating at the airport, in
recognition of the benefits to the airport
and benefits to aviation similar to those
provided by not-for-profit aviation
museums and aeronautical secondary
education programs. As with other not-
for profit-aviation entities, the reduction
must be reasonably justified by benefits
to the airport or to civil aviation. In-kind
services to the airport and airport users
mnay be considered in determining the
benefits that the CAP unit provides. In
addition, this treatment of the CAP,
which has been conferred with the
status of an auxiliary (o the United
States Air Force, is not identical to the
treatment provided to military anits in
the Final Policy, as discussed below, bt
s consistent with that freatinent.

Fhe reduced centa] tates arud fees are
available onlv o those CAP units
operating aircralt at the airport For € AP
urits without srcratt, a presence af thie
aitport is not aritical. Fhe airport
operator can acoormmodate those (A
units with property that is not subject )
Federal reqguirements on tadintaining 4
seH sustainmg rate stoacture w oot
comptomising the effectiveness of the
CAP nnes Of course, i o b anils
provide i kind services that booeli the
attpreon b the salue ol thone servic on i,
bereroonized as s otfset (o PV ey
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Phe Finad Polioy permins Bat does o
require tomvingd tental ranes | he Attt
pperator is free to teat a goabified noc
e profic seranantic al CAP lease as it
wordd any other actonantival actiy iy in
setting rental rates and othier fees 1o be
paid by the education program.

e Police Firefighting Units Operating
Adroraft atthe Narport

Mans airports host police or fire-
fighting units operating aircraft {often
helicopters) The OIG has frequently
critiviced reduced 1ate or no-cost leases
tw these units of government as
inconsistent with the self-sustaining and
Tev enue-use requirements

The Final Palicy requires the airport
operator to charge reasonable rental
rates and fees to these units of
government. In effect, these units of
government must be treated the same as
other aeronautical tenants of the airport.
This treatment is consistent with the
policy’s general approach toward
dealings between units of government—
fees should be set at the level that
would be produced by arm’'s-length
bargaining. The treatment is also
Jjustified because police and fire-fighting
aircraft units provide benefits to the
community as a whole, and not
necessarily to the airport. However, as
with other police and fire-fighting units
located at an airport, the policy does
allow rental payments to be offset to
reflect the value of services actually
provided to the airport by the police and
fire-fighting aircraft units.
f. Use of Property hy Military Units

The US Air Force Reserve and the Air
National Guard both have numerous
flying units located on federally
obligated. public-use airports. The
majority of these aircralt-operating units
are located on leased property at
civilian airports established on former
military airport land transterred by the
US Government to the airport ow ner,
operator under the Surplus Property Act
of 1944, as amended, or under other
statutes authorizing the convevance of
surplus Federad property for ase as a
public airport Frequently, the Bas orable
lease torms were contemplated in
connection with the ransfir of the
former mulitany properts and may have
Fecn incatpotated in property
convesance docaments as obligations of
the civilian alrport sponsor As with
other tedhiced rate leases, these
arrangements hav e beon orithe tzed in
stdisicdual OFG audis

Hie Fial Policy Fhe Final Doticy
provides that Teasing of aipons Peopienty
A twintnal lease pates toomilitin e aniis
St aeronaatic al missanns ot

ot dstent woath the Pttt e et for

sefl sustaining rate stiacine, The
Departmient of Defense (DOD has o
substantial investment in faclines amd
infrasuuctare at these ocations. and iis
operating huduets ate buased on the
existence of these feases Moving those
facilities upon expiration of o lease or
the paviment of FNIV rent for facilities 1o
support miticary aeconnstical actis ities
tequired for national defense and public
safety would be beyond the capability of
the DOD without additional legislation
and enlargement of the DOD opetating
budget In all of the cnactments on the
self -sustaining rate structure
requirement and use of airport revenue
and the accompanying legislative
history, the FAA can find no indication
that Congress intended the airport
fevenue requirements to be applied in a
way to disrupt the United States’
defense capabilities or add significantly
to the cost of maintaining those
capabilities. Moreover, Congress
specifically charged the FAA, in 19
U.S.C. §47103, with developing 4
natdonal plan of integrated airport
systems (NPIAS) to meet, among other
things, the country’s national defense
needs. Inclusion in the NPIAS is a
prerequisite for eligibility for AIP
funding. Thus, Congress clearly
contemplated a military presence at
civil airports. Therefore, the FAA will
not construe the requirement for 4 self-
sustaining airport rate structure to
prohibit nominal leases to military units
operating aircraft at an airport.

The Final Policy permits but does not
require nominal rental rates. The airport
operator is free to treat a qualified
military unit as it would any other
aeronautical activity in setting rental
rates and other fees (o be paid by the
military unit.

7. Lease of Airport Property at Less
Than FMV for Mass Transit Access to
Airports

The Supplemental Notice proposed
that airport property could be made
available at Tess than fair rental value for
public transit terminals, righits of way,
sondielated facilitios, withuut being
considered in violation of the
tequiremients governing airport finances,
under corain conditions, The tansit
system o worttdd have to he publicly
owned and operated (or privately
opeiated by contradt onhehialf of the
public ovncti and the transit G ilities
diectly related 1o the transportation of
A passengers and dirport visitors and
cmplovees to and from the airpor
Foenty one responses addrossed s
st e

Nupent commentors. e Aot
opcnators concne woith the frineiphe of
taking an port B acarlable for mose
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franstt strates helooy Do mmarhot aloe
VBN Y VAR stated that the
devtmimation ta e AUport property o
diransiteenninal, ransit nghtof vy
o rebated facilities at Tess than fai
rental value s consistent with the Qeant
dESUEANCe teGuing olipoits to be self-
Stistairiing,

Nircarriens The \TA asserted that
FAN has excevded s RIIERIR
authorits mthe proposal ATA'S
cotsiders tansit Facilities (o be like
comaiercial business enterprises,
because they aceuapy ApOrt property
and charge their customers for their
Services. ATA also stressed that airport
wansit facilities are non-aeronautic 4l
facilities which ate not ‘directly and
substantially related to the air
transportation of passengers or
property.”

Other commenters. Transit operators,
including a transit operator trade
association generally supported the
position in the Supplemental Notice.

Another commenter stated that
making airport property available at less
than fair market rental value or making
airport revenue available for transit
facilities equates to the airport paving a
hidden raxation. This commenter
argued that it was not the intention of
Congress, when it passed the AAIA, o
have grant funds used (o subsidize,
either directly or indirectly, any activity
that provides no benetit to air (ravel.

The Final Policy: The Final Policy
incorporates the provision proposed in
the Supplemental Notice, with a
technical correction 1o include transit
facilities use for the transportation of
property to or from the airport. The FAA
does not consider public transit
terminals to be the equivalent of
commnercial business enterprises,
Rather, they are more like public and
airport roadways providing ground
access o the airport. Generally
speaking, the FAA does not construe the
self-sustaining assurance to 1equire an
Airport owner or perator 1o charge for
roadways and roadway tights of way at
ENV

Moreover, even thongh pahlicty
o ned Uit sy stems « harge
passengers for their services, they
generalls operate at a boss ard are
sethsidized by petieral taxpayer res crge
Churging fait market walue for on alrport
facitities woubd thas binde penerad
taxpay e il the costs of providing
bacalitios vaed oxclusively by it
Prassenigees sisiviag the ar por
Hhrefore a requirement 1o harge AR
seandd ot fosthor e Jeatpiose ol the
SO S tai g assirance o o
Benrde g Tocat Faspiayers b the cosg
Shoperatiegn the ot sy stent

A Private fransi

NCE NV ANE L fog NETRRITE
sherdtors commented that priy are
ettt operatons should has e geatment
eaual o public rransit operaors Thes
atgued that the concepts of public-
private partnesships, and privatization
ol ttansportation facihities mas he
readities incthe not-too distant fiatare.
Moreover, private on nership would not
detractin the Teast from the fune tons
identified in the Notice {or these
facilities, such as bringing passengers o
and from the airport. They also noted
that the Lunguage in the AIP Hundbook
{Order 5100.38A. Section b} does not
specifically exclude priy ate OPeTatars.
The lunguage states transit facilities will
be allowable provided they will
primarily serve the airport.

One state Department of
Transportation also urged that reduced
rental rates should be offered to
privately-owned and operated transit
systemis on the same basis as publicly-
owned systems.

Final Policy. The Final Policy retains
some distinctions between privately and
publicly owned systems. In general,
privately-owned svstems are more
analogous to other ground
transportation providers— private taxis
and limousine services, rermal car
companies--and even private parking
lot operators, These entities are
commercial enterprises that operate for
profit and are a significant source of
revenue for the airport. Most
importantly, they are not supported by
general taxpayer funds, and charging
FMV would not raise questions of
burdening local taxpayers with the cost
of the airport.

However, the FAA is aware that, in
many communities with no publicly-
owned bus systems or very limited
systems, privately owned bus systems
fulfill the role of providing public
transit services to the airport,
Accordingly, the FAA is revising the
Final Policy to permit an airport
aperdor to provide airport Property at
less than EMV rates (o privately owned
systers b these Timited < ire LISarices,
b Nirport Passengers

NIne Qiport s ommenters acdrossed
the proposed requirement that transi
facilities be directly refared 1 the
anspottation of air passengers and
ATPOLt visitors anid ciployvees 1o and
Brom the airport to qualifs for leas
FAIV rentads The commenters Arue
POt Hhe prov isiom s (0o narron by
pestocting the tmsi seron e 1o air
frassengers i sl post visitors and
cinployees One attpon DO e
Tl pont sponsors must b e the

flexibntiny 1o bl SH PR Hansit
Systems that principaily serve aitport
preissengers, cmplovees and other taer s
Patahich may also secondarily
HARSpOtt some nonab pott tsers Teo
sitport operators with general ase 1ail
transit systems planned or operating on
ot near thedr airponts argue that the
Hrpott benefits from impron od gioned
access reduced watfic congestion and
improved air quatity of general use
systems and that tent-free property
should, therefore, be provided to general
use systems.

Final Policy: The Final Paolicy
incorporates the language of the
Supplemental Notice. That language
does not preclude any use of transit
facilities constructed on airport property
by nonairport passengers if the property
is to be leased at less-than-FMV. The
requirement that the facilities be
“directly related’ (o the airport does not
equate to a requirement that the
facilities be “exclusively used’ for
alrport purposes. However, if the
intended use of a facility is not
exclusive airport use, some rental
charge may be necessary o reflect the
benefits provided to the general public.
The determination on whether the
facilities are “directly related’ will be
made on a case-by-case basis.

It appears that some of the concern
ahout this issue was generated by the
language in the preamble. which
referred to transit facilities “necessary
for the transportation of air passengers,
airport visitors and airport employees to
and from the airport.”” The preamble
offered a maintenance/repair facility as
an example of facilities that would not
qualify. The FAA is not convinced that
the benefits to the aisport of having such
facilities on the airport is sufficient to
justify less-than-FMV rental rates,
However, as noted, the FAA does not
tonstrue the policy language “facilities
directly related the 11 ansportation of
[airport passengers} " to require that the
facilities be used exclusively by airport
Passengers.

SNy Base Comersions fssues

Tncits commenis 1o the Proposed
Policy, one airparnt apierator argued that
MSINE GIPO fey enie -t assist in
development of rovere generating
propetties onformer military bases that
areconverted G oivid anports shonhd
not be copsidered profibitod tse of
1OV Crige

Inaddition, NCT N ANAE st that
A hase v fostre ad Comy eraron (o ivitian
B alten cesults i the osistendc e ol
siptticant recreationad Gacinties on
Propedy gvened By o airporn Tncceoad
fothese facilities o oy oo bty
Boses ANCT VAN staned ol deasing



